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SUMMARY

It is proposed that the Council adopt a legislative scheme for the control of lap
dancing and striptease premises in Tower Hamlets, set out in Schedule 3 to the
Local Government (Miscellaneous Provisions) Act 1982. If the Council
determines that the scheme should apply in Tower Hamlets, then no person may
operate a sex establishment (including a sexual entertainment venue) in the
borough without first obtaining a licence from the Council.

The proposal was considered by the Licensing Committee on 8 October 2013, at
which time the Committee was not in favour of adopting the scheme. Concerns
were expressed regarding the treatment of premises known as the White Swan
should the scheme be adopted and the level of the application fee to be charged.
The Licensing Committee resolved to consider the question of fees at an
extraordinary meeting.

Full council may adopt the licensing scheme for sex establishments even though
the licensing committee was not previously persuaded to do so. There is a
reasonable view that the Licensing Committee’s role is to provide advice on
adoption. The matters which concerned the Licensing Committee are addressed
in the report. In particular, the report demonstrates that the Council has properly
calculated the application fee to be applied should the scheme be adopted.

RECOMMENDATIONS

Full Council is requested to —

Agree that Schedule 3 of the Local Government (Miscellaneous Provisions) Act
1982, as amended, shall apply in the London Borough of Tower Hamlets.
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Agree that the said Schedule 3 shall apply in the London Borough of Tower
Hamlets from 1 February 2014.

Agree the proposed standard conditions in Appendix 2.
Agree the fee structure in Appendix 3.
Note the policy in Appendix 1, which will apply on the application of Schedule 3 in

Tower Hamlets, and which supports continued operation of existing premises,
including the White Swan.

BACKGROUND

The legislation brought in by Government in 2009 allows Local Authorities the
discretion to adopt the legislation to regulate sexual entertainment venues. Once
the powers have been adopted the Council can, through its licencing processes:

(@)  Control the number of premises

(b)  Control the location of premises

(c) Give local people a greater say over sexual entertainment venues in their
area.

This report requests consideration of the adoption of the provisions for regulating
sexual establishments which cover licences for sex shops, sex cinemas and
sexual entertainment venues (SEVs) as set out in the Local Government
(Miscellaneous Provisions) Act 1982 ('the 1982 Act’) as amended by the Policing
and Crime Act 2009.

If the framework legislation is adopted, Members sitting on the Licensing
Committee will determine the relevant applications. A policy has been adopted
by Cabinet (Appendix 1) that provides a decision making framework for the
Licensing Committee to draw upon when making its decisions. It should be noted
that the Licencing Committee remains free to and is obliged by law to consider
each application on its merits. This flexibility provides Licencing Committee
Members with sufficient leeway to consider direct representations made by
different communities within the Borough and to make decisions that are
sensitive to residents’ concerns, equalities issues and take into account the
views of the sexual entertainment venues and those in the community that make
use of its services on an application by application basis.

The proposed standard conditions are detailed in Appendix 2 and the schedule of
fees at Appendix 3, are not Executive functions and are for the Full Council to
consider and approve.



3.5

3.6

3.7

3.8

3.9

A report relating to the adoption of the framework agreement as set out in the
Local Government (Miscellaneous Provisions) Act 1982 was submitted to the
Licensing Committee on 8 October 2013. The report was submitted to the
Licensing Committee as the Council’s Constitution provided that the power to
licence sex shops and sex cinemas, as provided in section 2 and Schedule 3 of
the Local Government Miscellaneous Provisions) Act 1982 is delegated to the
Licensing Committee.

At its meeting on 8 October 2013, the Licensing Committee discussed the
circumstances of the White Swan, an iconic gay venue in Commercial Road.

The White Swan currently holds a strip tease waiver on its licence and advertises
professional strip tease nights on its website. The premises would be affected by
adoption of the proposed licensing regime, because sexual entertainment is
conducted at the premises.

Members wished to exempt the White Swan from being required to apply for an
SEV licence should the legislation be adopted. Members were advised that, if
adopted, the legislation would apply to all premises within the London Borough of
Tower Hamlets, which would include the White Swan, but that the White Swan,
as an existing operator would be exempt from the “nil limit” in the Sexual
Entertainment Venues Policy agreed by the Mayor in Cabinet on 11 September
2013. The Licensing Committee resolved that the White Swan should be
excluded from the Councils Sexual Entertainment Venues Policy, but the
determination of that policy is an executive function, which is the responsibility of
the Mayor.

The Licensing Committee was also concerned by the amount of the proposed
application fee to be charged by the Council. The Committee wanted further
information about the calculation of the fee and that this should be the subject of
consideration at an extraordinary meeting. Rather than schedule an
extraordinary meeting, it was considered more convenient to bring information
about fees to full council along with consideration of adoption of the licensing
scheme.

In calculating the fee for sexual entertainment venues in the Borough, the
following costs have been estimated. As this is a new licensing regime a review
of the fees will be undertaken and the end of the first licensing period to ensure
that the fees are fair and equitable. The table below demonstrates predicted
costs.

Activities/ Officer Estimated time (hours) Estimated cost (£)
Admin Officer 2 40
Licensing Officer 105 2625
Trading Standards and 14 420

Licensing Manager
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Compliance visits and 2625
costs

Head of Service Reviews 7 245

Service Head — Safer 1 45
Communities

Democratic Services/ 2000
Committee Hearings

Legal Services 1000

There is considerable amount of test purchasing monies that would need to be
made available when undertaking compliance visits. Due to complaints received
against a lap dancing club, in 2009, two officers had to spend £804.50 in that
premises to seek compliance with licence conditions.

The Council must determine its fees on a cost-recovery basis, so comparison
with fees in other boroughs is not a relevant consideration. Officers have,
however, conducted a benchmarking exercise in respect of 13 other London
boroughs and there is nothing to suggest that the Council’s costs are excessive.

Consultation on the adoption of the sexual entertainment venues legal framework
ran for six weeks from March 18th 2013 to April 29th 2013. The consultation was
promoted through East End Life, press releases to all local and Bengali media
and on the council’s website. Emails notifying about the consultation were sent
out, this included emails sent to the responsible authorities, the Licensing
Committee, Faith groups, Community Safety Partnership, Women’s
Organisations, Networks and Forums, Advocacy Services and RSL and Housing
Associations. All sexual entertainment venues and their registered owners
received letters notifying them of the consultation.

The consultation was hosted online on the Council’'s website and paper copies
were provided if requested. The consultation posed the question ‘Do you think
the council should adopt new powers to regulate sexual entertainment venues
via an enhanced licensing regime?’

A total of 4,973 responses (526 online and 4,447 paper returns) were received,
with 1,400 forms being returned from a single sexual entertainment premises
within the Borough.. The responses were as follows:

108 (2.2%) ‘Yes’ responses, in favour of adopting
4,865 (97.8) ‘No’ responses, not in favour of adopting

It is probable that some of the sexual entertainment venues have coordinated a
response to such an extent that it has undermined the consultation as being one
that can provide an accurate picture of wider community opinion. The results are
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in contrast to the community response received to the Councils consultation on
the policy approach that might be taken to control sex entertainment venues
where there was up to 75% in favour of aspects of sex establishment policy
control and a 52% to 48% split in favour of a blanket Nil policy. This serves to
point up the inconsistent nature of the consultation specific to the adoption of the
relevant powers.

The Council should, take the consultation response in to consideration when
reaching a decision. Members may consider that, on balance, there is insufficient
evidence to indicate a coordinated attempt by the sexual entertainment venues to
dominate the public consultation exercise or consider that such a move,
orchestrated or not, is a legitimate application of its influence. Whilst the Council
is required to undertake consultation on the adoption of the legislation, a strong
‘No’ response does not prevent adoption if there remain good reasons for
regulation of sexual entertainment venues under the scheme established by
Schedule 3 to the Local Government (Miscellaneous Provisions) Act 1982.

It is important to note that adoption of the scheme will enable the Council to
regulate the number and location of premises and give local people a greater say
over venues in their areas. Each case will still be considered by the Licensing
committee on its own merits but the powers allow the Council to take broader
policy implications in to consideration when judging applications including limiting
the negative impacts on local communities brought about by these venues.

These considerations are good reasons for the regulation of sexual
entertainment venues under the scheme. On balance, and taking into
consideration the outcome of the consultation exercise, it is considered
preferable to adopt the scheme in Tower Hamlets and take into account the
views of those in favour of sexual entertainment venues when considering each
application and in any policy deliberations.

COMMENTS OF THE CHIEF FINANCIAL OFFICER

The adoption of the provision will introduce a new fee structure for sexual
entertainment venues. They will need to hold two licences one for alcohol and
another for the venue. The new fees for the SEV’s are set out in Appendix 3. The
number of SEV’s that would be affected by the adoption of the new licensing
regime is currently 11. If all apply and were granted SEV licenses this would
achieve £99,000 in fees. This is the maximum that could be achieved and would
be dependent on the relative number of refusals for which there is a partial return
of the fee paid. The fee will need to be utilised to fund the administration of the
new regime process and any potential legal challenge upon refusal.
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5.5

With the threat of any legal challenge arising from adoption of the policy
considerably reduced, the service will need to ensure that the policy can be
adopted within existing budgeted resources.

LEGAL COMMENTS

On 6 April 2010, amendments to the Local Government (Miscellaneous
Provisions) Act 1982 (“the 1982 Act”) came into effect which permitted local
authorities to regulate sexual entertainment venues (“the SEV amendments”) in
addition to other sex establishments.

For the purposes of the 1982 Act a sexual entertainment venue (“SEV”) means
any premises at which entertainment of the following kind is provided before a
live audience for the financial gain of the organiser or the entertainer-

. A live performance or a live display of nudity

. Which is of such a nature that, ignoring financial gain, it must reasonably
be assumed to be provided solely or principally for the purpose of sexually
stimulating any member of the audience (whether by verbal or other
means).

The following are not SEVs for the purposes of the 1982 Act —

. Sex cinemas and sex shops (which come within the more general
definition of sex establishments).
. Premises at which the relevant entertainment has been provided no more

than 11 times in a 12 month period, provided that on each occasion the
entertainment has not been provided for more than 24 hours and the
occasions are at least a month apart.

Under section 2 of the 1982 Act the Council may decide that Schedule 3 to the
Act, which contains a regime for controlling sex establishments, is to apply in
Tower Hamlets. If the Schedule 3 regime is applied in Tower Hamlets, then no
person may operate a sex establishment (including an SEV) in the borough
without first obtaining a licence from the Council. The requirement for a licence is
backed up by provision for offences, each of which carry a maximum penalty of
£20,000.

If premises obtain a sex establishment licence under the Schedule 3 licensing
regime, those premises will not also require a licence under the Licensing Act
2003 in respect of entertainment permitted by the sex establishment licence. The
premises would still, however, require permission under the Licensing Act 2003
in respect of other licensable activities conducted at the premises (e.g. the sale of
alcohol or the provision of regulated entertainment that is not permitted by the
sex establishment licence).
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Prior to the SEV amendments in 2010, the Council had determined that the
scheme for licensing sex establishments in Schedule 3 of the 1982 Act should
apply in Tower Hamlets. However, at the time of introducing the SEV
amendments in 2010, the Policing and Crime Act 2009 put in place transitional
arrangements (“the Transitional Arrangements”), which specified that a new
resolution is required if a local authority wants the Schedule 3 licensing scheme
to extend to SEVs in addition to other types of sex establishments such as sex
cinemas and sex shops.

The procedure for deciding that Schedule 3 of the 1982 Act should apply in
Tower Hamlets is as follows-

. The Council must consult local people about whether or not to apply the
SEV licensing regime in Tower Hamlets. The Transitional Arrangements
set up an initial 12-month period in which local authorities might resolve
that the SEV amendments would apply in their areas. If an authority did
not resolve to adopt the SEV amendments within the timeframe (i.e. by 5
April 2011), then the authority was then required to consult local people
about whether to adopt the SEV amendments. The Council was caught
by this requirement to consult and the report sets out the results of that
consultation.

. The Council must pass a resolution specifying that the Schedule shall
apply in Tower Hamlets. The resolution must specify the day on which the
Schedule shall come into force (“the Specified Day”), which must be more
than one month after the day on which the resolution is passed.

. The Council must then publish a notice that it is adopting the Schedule 3
regime. This must be published for two consecutive weeks in a local
newspaper which is circulated in Tower Hamlets. The first publication of
the notice must be at least 28 days before the Specified Day. The notice
must state the general effect of Schedule 3.

The Council should have a rational basis for any resolution to adopt the sex
establishment (including SEV) licensing regime in Tower Hamlets. The results of
the consultation exercise must be taken into account. In this respect, the
consultation conducted in relation to whether or not to adopt the sex
establishment licensing regime (the 2013 consultation), is the most relevant of
the two consultation exercises referred to in the report. If the Council intends to
take a different approach than that indicated by the preponderance of views
expressed in the 2013 consultation, then it will need to be satisfied there are
good reasons for taking that approach. There is material in the report both in
favour of and against the adoption of the SEV licensing regime. Before adopting
the regime, the Licensing Committee will have to be satisfied that the reasons in
favour of adoption are sufficiently cogent.
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Standard conditions have been proposed that will be applied to all licensed SEVs
(see Appendix 2). Paragraph 13(1) of Schedule 3 to the 1982 Act gives the
Council power to make regulations prescribing standard conditions (i.e. the
terms, conditions and restrictions on or subject to which licences under Schedule
3 to the 1982 Act are in general to be granted, renewed or transferred by the
Council). Such conditions must be proportionate and must be precise so that
everyone (Premises Licence holder, those charged with enforcing the conditions,
and local residents) would know where they stand. These proposed conditions
meet those criteria.

It is proposed to introduce application fees as set out in Appendix 3. Paragraph 1
of Schedule 3 to the 1982 Act allows the Council to set a fee. Such fee must be
reasonable and should properly reflect the anticipated costs for the Council in
administering the application, holding a hearing to consider the application
(including legal costs) and the costs associated with licensing visits should a
licence be granted. Fees should not therefore be set at an unreasonably high
level to dissuade applications.

Before taking the proposed decisions in relation to the licensing of SEVs, the
Council must have due regard to the need to eliminate unlawful conduct under
the Equality Act 2010, the need to advance equality of opportunity and the need
to foster good relations between persons who share a protected characteristic
and those who do not. An equality analysis has been conducted and is set out in
Appendix 4.

The Council’'s Constitution provides that the power to licence sex shops and sex
cinemas, as provided in section 2 and Schedule 3 of the Local Government
Miscellaneous Provisions) Act 1982 is delegated to the Licensing Committee. On
one view, this delegation includes a power to decide that the licensing scheme
should apply in Tower Hamlets, but another view is that this at best permits the
Licensing Committee to express an advisory view about adoption of the scheme.
Irrespective of the position concerning the Licensing Committee’s role, two
matters are clear:

. Full Council may determine whether or not the scheme should apply in
Tower Hamlets.
. Full Council is not prevented from determining whether or not the scheme

should apply in Tower Hamlets by reason of any prior consideration by the
Licensing Committee.

Determining the Council’s policy in relation to licensing under the scheme (should
it be adopted) is an executive function which is the responsibility of the Mayor.
On 11 September 2013, the Mayor in Cabinet agreed that the policy in Appendix
1 should apply in the event that the scheme is adopted in Tower Hamlets.
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ONE TOWER HAMLETS CONSIDERATIONS

Legislation gives local authorities the opportunity to control sexual
entertainment venues. The legislation was drafted to allow communities to have
a say about whether sexual entertainment venues should be allowed to operate
in their community and it gives the local authority the power to determine limits
on numbers and localities. An equalities impact assessment is provided at
Appendix four. In addition as the decision to adopt the framework legislation will
bring the policy into effect. Members may wish to consider the equalities impact
assessment at Appendix 5 in relation to the policy.

The adoption of Schedule 3 of the Local Government (Miscellaneous
Provisions) Act 1982 as amended by section 27 of the Policing and Crime Act
2009 will enable this to happen.

It is important to note that, after adopting the above legislation, the Licencing
Sub Committee remains free to and is obliged by law to consider each
application on its merits. Accepting the material consideration of Council Sexual
Entertainment Venue policy this flexibility provides Committee Members with
sufficient leeway to consider representations made by different communities
within the Borough and to make decisions that are sensitive to equalities issues
and where relevant to the needs of the sexual entertainment venues and those
within the community who make use of its services.

SUSTAINABLE ACTION FOR A GREENER ENVIRONMENT

There are no adverse impacts identified.

RISK MANAGEMENT IMPLICATIONS

The Mayor in Cabinet has adopted the policy on sexual entertainment venues
for the Borough. Full Council is being requested to re-consider the adoption of
the legislation to enable the policy to take effect. There is potential for legal
challenge to the Council’s adoption of the licensing regime for sex
establishments, which will have associated costs.

CRIME AND DISORDER REDUCTION IMPLICATIONS

Adoption of this legislative framework will complement the Crime and Drug
Reduction Partnership Plan.



10. EFFICIENCY STATEMENT

10.1  There are no efficiency considerations arising from the report.

11. APPENDICES

Appendix 1 — The Sexual Entertainment Venue Policy

Appendix 2 — Standard Conditions for Sexual Entertainment Venues
Appendix 3 — Fee Structure

Appendix 4- Equalities Impact Assessment — framework

Appendix 5 — Equalities Impact Assessment - policy

Background Papers: Section 100D of the Local Government Act 1972

NONE

10

10



